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3meer / ORDER

PER D. KARUNAKARA RAO, AM:

This appeal filed by the assessee is against the order of the CIT(A)-2,

Pune dated 20.07.2017 for the assessment year 2014-15.

2. The grounds raised by the assessee are as under :-

“1] The learned CIT(A) erred in holding that the income on sale of Certified
Emission Reduction / Carbon Credit was taxable as profits and gains of the
assessee and thereby, erred in confirming the addition of Rs.31,003 /- in the
hands of the assessee.

2] The learned CIT (A) failed to appreciate that the amount received by the
assessee on sale of Certified Emission Reduction / Carbon Credit was a capital
receipt in the hands of the assessee which was not taxable at all.

3] The learned CIT(A) erred in holding that the amount received on sale of
Certified Emission Reduction / Carbon Credit was a benefit derived during the
course of the business of the assessee and therefore, the same was taxable u/s
28(iv) r.w.s. 2(24)(vd).

4] The learned CIT(A) failed to appreciate that Certified Emission Reduction /
Carbon Credit was received by the assessee on account of environmental
concerns and not arising out of the business carried out and hence, the same
could not be treated as an income of the assessee u/s 28(iv) r.w.s. 2(24)(vd).
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5] Without prejudice to the above grounds, the learned CIT (A) erred in
holding that the income received on sale of Certified Emission Reduction / Carbon
Credit was not derived from the Industrial Undertaking and hence, the deduction
u/s 80IA was not allowable to the assessee.

6/ The appellant craves leave to add, alter, amend or delete any of the above
grounds of appeal.”

3. Before us, at the outset, ld. Counsel for the assessee brought our
attention to the ground nos.1 to 4 and submitted that all these grounds revolve
around “the taxability of carbon credit receipts”. The assessee has been
argued before the revenue authorities and submitted that the same constitutes
capital receipts and therefore it is taxable receipts. However, the revenue
authorities rejected the assessee’s contention and treated the same as taxable
receipt. In this regard, ld. Counsel brought our attention to various decisions
of the Tribunal where I am one of the party. Relying on the Hon’ble Andhra
Pradesh High Court’s judgement in the case of CIT vs. My Home Power Ltd. 46
taxmann.com 314 where the Hon’ble High Court already decided the issue in
favour of the assessee holding that the carbon credit receipt are the capital
receipts. In this regard, 1d. Counsel brought our attention to para 3 to 7 of this
judgement (supra). Further, 1d. Counsel for the assessee mentioned that the
said view of the Hon’ble Andhra Pradesh High Court was upheld by the
Jurisdictional High Court in the case of Pr.CIT vs. M/s. Dodson Lindblom
Hydro Power Pvt. Ltd. vide Income Tax Appeal No.1820 of 2016 dated

27.02.2019 and read out the relevant para 3 to 5 of the said judgement (supra).

4. On hearing both the sides and considering the above binding judgement
in the case of M/s. Dodson Lindblom Hydro Power Pvt. Ltd. (supra), we find
relevant to extract the operational para 3 to 5 of the said judgement (supra)

and the same are as under :-
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“3 Income Tax Appeal No.1820 of 2016 relates to Assessment Year 2007-
2008. Revenue has urged the following questions for our consideration :-

(i) Whether on the facts and in the circumstances of the case and in law, the
Hon'ble ITAT, is correct in holding that sale of carbon credit is to be considered as
Capital Receipt and not liable for tax under any head of income under Income Tax
Act, 19617

(i) Whether on the facts and in the circumstances of the case and in law, the
Hon'ble ITAT, is correct in holding that there is no cost of acquisition or cost of
production to get entitlement for the Carbon Credits, without appreciating that
generation of Carbon Credits is intricately linked to the machinery and processes
employed in the production process by the assessee?

4 Though two questions are framed, singular issue is whether the receipts of
the Assessee arising out of sale of carbon credit is to be considered as capital
receipt and therefore not liable to tax. This issue is considered by the several
High Courts starting from the judgment of Andhra Pradesh High Court in the case
of Commissioner of Income Tax v/s. My Home Power Ltd reported in (2014) 365
ITR 82 (AP) holding the receipts to be capital in nature. This was further
elaborated by the Division Bench of Karnataka High Court in the case of
Commissioner of Income Tax v/s. Subhash Kabini Power Corporation Ltd.
reported in (2016) 385 ITR 592 (Karn) and followed by lgc 2 of 3 (16) itxa-
1820.160rs.doc Allahabad High Court and Rajasthan High Court, (Allahabad
High Court decision is in the case of Principal Commissioner of Income Tax v/s. L
Sugar Factory Put. Ltd reported in (2017) 392 ITR 568 (All)).

5 In view of such consistent view of the different High Courts in the country,
we see no reason to take a different stand. No question of law arises in these
Appeals. Hence not entertained. The Income Tax Appeals are dismissed.”

5. Considering the above binding judgement (supra) as well as the decision
of the Co-ordinate Bench of the Tribunal in the case of M/s. Dodson Lindblom
Hydro Power Pvt. Ltd. (supra), we find the issue stands covered and decided in
favour of the assessee. Following the parity of reasoning, we are of the opinion
that the said carbon credits is outside the scope of the chargeability of tax as
the same constitutes “capital receipts”. Thus, the ground nos.1 to 4 are

allowed in favour of the assessee.

6. Considering the relief granted to the assessee, the adjudication of ground
no.5 becomes academic exercise only. Thus, the ground no.5 is dismissed as

academic.
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7. Ground no.6 is general in nature and the same is dismissed as such.

8. In the result, the appeal of the assessee is partly allowed.

Order pronounced on 19th day of November, 2019.
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